REPORT ON CASE STUDY ABS ACTIVITIES IN GHANA
Introduction  

The erstwhile Ministry of Environment and Science and two consultants
 from the University of Ghana completed this report in August 2005. The report then underwent the UNEP Peer Review Workshop process.

This report covers both the legislative and socio-economic aspects of access and benefit sharing in Ghana.

The socio-economic component identifies the ABS stakeholders, reviews existing ABS activities and projects.

Based on the TORs, the legal component covers an inventory
 of current national, international, and proposed legislations pertaining to ABS. The report also assesses the legal and administrative facilities against the Bonn Guidelines and identifies the main challenges and constraints of Ghana’s ABS management. 

Social, Economic and Environmental Aspects of ABS Provisions in Ghana

All Ghanaians and especially farmers are primary managers and custodians of Ghana’s genetic resources.   To identify the key stakeholders, activities and projects in Ghana, the consultants conducted a desktop review and a questionnaire based survey; and participated in mid-term review and the peer-review workshops.

Institutional Stakeholders

Ghana’s ABS stakeholders can be grouped as: 

· Government Organizations - various ministries

· Departments, Agencies, Universities and Research Institutions and other Governmental Organizations

· Non- Governmental Organization(NGOs) and Community-based Organizations (CBOs)

· Other organizations implementing biodiversity related project activities in Ghana.
Governmental Organizations

The Governmental Organizations include the following Ministries with ABS relevant policy:

· Ministry of Environment and Science (MES) (which has Currently re-aligned to the  Ministry of Local Government Rural Development and Environment.)
· Ministry of Food and Agriculture (MoFA)

· Ministry of Lands, Forestry and Mines (MLFM)

· Ministry of Health (MoH)

· Ministry of Finance and Economic Planning (MFEP)
· Ministry of Trade, Industry and Presidential Special Initiative  (MoTIPSI)
· Ministry of Education (MoE).
· Ministry of Fisheries

· Ministry of Chieftaincy and Culture

Under the Ministries there are state agencies which provide genetic resources services. These organizations include:

· Departments e.g. the Department of Parks and Gardens

· Environmental Protection Agency (EPA)

· Universities and Research Institutions (the University of Ghana – UG (Legon), Kwame Nkrumah Universities of Science and Technology – KNUST (Kumasi), and the University of Cape Coast – UCC (Cape Coast), which, collectively, host 11 Departments and Centres whose work relate to genetic resources.

Foremost among the governmental organizations or state agencies are:

· The Plant Genetic Resources Research Institute, which collects and conserves plant genetic resources of Ghana by both ex-situ and in-situ methods.

· The Centre for Scientific Research into Plant Medicine (CSRPM), which produces medicinal plants; conducts arboreta research and development; and isolates plant compounds.

· The Aburi Botanical Gardens, which “collects and promotes the conservation and sustainable use of ornamental and medicinal plants in Ghana”.

· The Centre for Biodiversity Utilization and Development (CBUD), Institute of Renewable Natural Resources (IRNR), Kwame Nkrumah University of Science and Technology (KNUST), whose mission is “To stimulate and promote efforts aimed at the judicious use of biological resources of Ghana, by coordinating the identification of products of biodiversity and by facilitating their production, processing and marketing, as well as the development of marketable derivatives”.

· The Crops Research Institute (CRI) of the council for Scientific and Industrial Research (CSIR), which seeks “To develop and disseminate environmentally sound technologies for high and sustainable food and industrial crop productivity and enhanced food security and poverty reduction”.

· The Cocoa Research Institute of Ghana (CRIG) under the Ministry of Finance and Economic Planning, breeds improved cocoa varieties and promotes good agronomic practices.

· The Oil Palm Research Institute (OPRI), under the CSIR conducts research into oil and coconut palm to generate and introduce new/improved technologies for increased production and better utilization of crops.
· Forestry Research Institute of Ghana (FoRIG), which “conducts high quality, user-focused research that generates scientific knowledge and appropriate technologies, which enhance the sustainable development, conservation and efficient utilization of Ghana’s forest resources…”

· The Biotechnology and Nuclear Agriculture Research Institute (BNARI), under the Ghana Atomic Energy Commission (GAEC), conducts research into the peaceful use of nuclear energy for application to agriculture, health and industry. 

· The Ghana Wildlife Department (GWD) is responsible for wildlife conservation in Ghana and wildlife management in protected areas.

· The Animal Research Institute (ARI) under the CSIR, “undertakes research aimed at providing solutions to problems relevant to the livestock industry in Ghana, and to advise government through the CSIR on livestock production policy matters”.

· International Water Management Institute which targets water and land management challenges faced by poor communities in Ghana and through this contributes towards the achievement of the UN Millennium Development Goals (MDGs)of reducing poverty, hunger and maintaining a sustainable environment.
Government agencies mainly provide material, knowledge or technology to farmers, academic and research institutions, other government organizations, large-scale commercial concerns and individuals. These materials and knowledge/technology are often collected without the prior consent of and sometimes without payment to the owner/holder.

Other agencies include:

· Export Promotion Council (EPC), and Export Development and Investment Fund (EDIF) of the Ministry of Trade, both of which influence the genetic resources situation by the promotion of export of plants and plant products on a selective basis for the benefit of especially large-scale commercial interests.

· The Quarantine Division of MoFA and the Customs, Excise and Preventive     Service (CEPS), which, among their other functions, regulate imports and export of genetic resources.   

The Non-Governmental Organizations (NGOs) and Community-based Organizations (CBOs)

There are four main NGOs and CBOs.  There are local traditional authorities who are responsible for the conservation of sacred groves and other such habitats are the most relevant for ABS management. There is the Ghana Wildlife Society (GWS), which promotes the conservation, protection, management and wise use of wildlife in all its forms (plants, animals and their habitats) through conservation programmes and community-based projects. Also having some relevance is the Heifer Project International (HPI), which in “Partnership with people with felt-needs”, addresses “poverty related issues and community development”, and “cares for the earth”, especially through sustainable livestock management.

Other Stakeholders

There are two major internationally funded projects, which have ABS relevance.  They are:

· UNEP-GEF-UNU project -  PLEC (People, Land Management and Environmental Change, renamed People, Land Management and Ecosystem Conservation), a project dedicated to the “Development of sustainable management methods for conservation of biodiversity by agrodiversity in agriculturally used areas”

· International Plant Genetic Resources Institute (IPGRI)  - a Sub-Saharan project on conservation of landraces with a focus on yams, Dioscorea spp., and rice, Glaberrima spp., in Ghana.

Activities

Several plant genetic resources projects are implemented by the Plant Genetic Resources Research Institute (PlantGRRI), Centre for Scientific Research into Plant Medicine (CSRPM), Crops Research Institute, Cocoa Research Institute of Ghana (CRIG), Heifer Project International (HPI), and PLEC-Ghana.  Activities are done in:

· Agriculturally used areas/landscapes

· Arboreta and herbaria

· Protected areas

· Unprotected natural areas, and

· Experimental plots.

They do so without legal designation or administrative regulations. Benefits arising from the activities include:

· Conservation

· Limited proceeds from the sales of genetic materials, which may be used to supplement Government subventions

· Plant medicines, and

· Training of staff and partners.

These benefits are shared with local individuals or communities, government agencies, and, the wider Ghanaian society.

Projects
Some of the stakeholders, most notably PlantGRRI and Cocoa Research Institute of Ghana (CRIG), undertake various projects.

Those of PlantGRRI include:

· Collection, characterization and conservation of germplasm of cereals, legumes, vegetables, roots and tubers, citrus and avocado carried out by funding under National Agricultural Research Programme (NARP) of the CSIR; and

· Collection, characterization and conservation of legumes wild fruits carried by funding under the AgSSIP programme.

Benefits from these projects include the following capacity enhancement ones for the PlantGRRI - infrastructure: office and residential building and laboratory; vehicles, equipment and chemicals; and staff training.

A major project undertaken by CRIG focuses upon cocoa germplasm collection, conservation, evaluation, characterization and utilization. It aims to create the necessary variation needed for the breeding of genetically improved cocoa. The major benefit is continued availability of cocoa germplasm required for breeding of improved planting material. Research institutes, universities and farmers, share this.

Gaps and Constraints
In Ghana accessing genetic resources is not a major problem as it is free and uninhibited. However, there are challenges. 

Social and economic

Rural communities often give plant material and traditional knowledge on the use and management of these resources freely. This is a challenge for conservation and benefit sharing. 

Another challenge is the erosion of:

· Local livestock genetic resources (notably cattle, Goats and sheep) arising from the view that local is inferior to exotic; and,

· Respect for sacred groves and for totems, which were traditionally highly valuable.

Medicinal plants research is needed, identifying the locations for best growth, the plant chemistry, and production. There is the consistent challenge of sustainability after project- based research. 

Other challenges include the need to:

· Create  public awareness of the value of genetic resources;

· Revitalize communal ownership of genetic resources at the local level;

· Add value to genetic resources; and,

· Ensure that a larger section of society receives the benefits from the commercialization of genetic resources or value addition products. 

Environmental

Habitat loss is a growing threat to the conservation of genetic resources.  There are pressures of population growth and unsustainable land management practices and urbanization.

Institutional
There is no overarching institutional and legislative framework for genetic resources management. Therefore, the institutions, which, by default or resource management mandates, do not focus on all aspects of access and benefit sharing. Such an overarching framework can support conservation and increased social benefits, however incentives and legal expertise are needed to create the appropriate legislation. 

Capacity
To meet the challenges of the ABS management government, commercial, research institutions and external agencies support is needed.  To clarify and develop the social and economic components of access to genetic resources and benefit sharing, Ghana needs to conduct capacity building - training and awareness of the various stakeholders.

Analysis of Legislation

International and Regional Framework

The TORs for the legal consultant required him to among others obtain as far as possible and appropriate, information pertinent to the country/ as required in the questionnaires as well as under the relevant decisions of CBD COP-6 and 7, IBBIS shall ensure that the following specific tasks, which should be addressed, include:

i.
Identify stakeholders in ABS arrangements in each country including government departments/agencies, national NGOs, private sector entities/ commercial interests, academic institutions, international NGOs, and representatives of local and indigenous people.

ii.
Conduct a review of existing information on ABS activities including, regulatory and administrative arrangements in that country, and identify any significant gaps. Information gathered should be as detailed and accurate as possible.

iii.
Conduct, to an appropriate level of detail, an inventory of current and proposed legislation pertaining to ABS in the country including: protected area legislation, wildlife legislation, forestry legislation, agricultural and other land use legislation, animal welfare legislation, traditional medicine/health care legislation, national and international trade legislation, regional/sub regional legislation, and any other specific legislation that may impact on ABS. 

Ghana ratified the Convention on Biological Diversity ratified by Ghana on 29th August 1994.  Therefore, the CBD provisions on ABS and the Bonn Guidelines are all guidance for Ghana in managing its genetic resources.

The World Trade Organization rules and agreements pertain to Ghana. Two WTO agreements: the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) and the Agreement on Technical Barriers to Trade (TBT Agreement) apply to access to genetic resources and benefit sharing.  The SPS Agreement was developed to ensure that countries apply measures to protect human and animal health (sanitary measures) and plant health (phytosanitary measures) based on an assessment of risk.   Under the SPS Agreement, the Codex Alimentarius is the main instrument for harmonization of food standards. 
The international instruments relevant to the animal sector are the WTO’s Agreement on Agriculture, the SPS Agreement and the TBT. Along with Codex and the Office Internationale D’Epizooties (OIE), the SPS Agreement identifies the International Plant Protection Convention (IPPC) as the third source for international standard setting and, as such, the IPPC serves as the basis for the harmonization of plant protection legislation.  Apart from international trade in plants, the 1997 text of the IPPC address other matters including:

· Cooperation and the exchange of information on plant protection;  

· Harmonization of phytosanitary measures including a procedure to develop international standards for phytosanitary measures; 

· Procedures for standard setting;

· Modern phytosanitary concepts, such as pest risk analysis; and 

· Designation of pest free areas and the phytosanitary security of export consignments after certification.

The Food and Agriculture Organization (FAO) Pesticides Management Guidelines are also relevant to ABS in Ghana as the guidelines encourage responsible trading practices by assisting countries in establishing controls to regulate the quality and suitability of pesticide products as well as the safe handling and use of such products.  

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the 1991 Union Internationale Pour la Protection des Obtentions Vegetales, (UPOV Act) prescribed for adoption under the WTO rules are also ABS relevant. They contain comprehensive rules for member states regarding the protection of plant varieties. 

The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) requires its member states to protect new plant varieties using patent rights, a sui generis system of protection (that is, a system of its own kind) or some combination thereof.  The TRIPS Agreement seeks to establish universal, minimum standards of protection across the major fields of intellectual property, including patents, copyrights, trademarks, industrial designs, integrated circuits and trade secrets. Under article 27-3 (b) of TRIPS, state parties are enjoined to provide protection for plant varieties “either by patents or by an effective sui generis system or by any combination thereof”.  TRIPS obligations became binding on developed states in 1996, and for developing states and countries in transition, in 2000.  Least Developed States (LDCs) are required to implement TRIPS in 2006.
TRIPS specifies the minimum substantive requirements for various forms of intellectual property and requires its members to adopt “effective” provisions within their national laws to permit those whose IPRs are being infringed to enforce them (article 41.1). Although the TRIPS Agreement devotes only minimal attention to plant varieties, its Article 27(b) (3) has done more to encourage the legal protection of plant varieties than any other international agreement. (FAO 2002).

The 1991 UPOV Act requires states to protect at least fifteen plant genera or species upon becoming members of the Act, and to extend protection to all plant varieties within ten years.  A variety is eligible for protection if it is novel, distinct, uniform and stable.  Once protection is granted, any person seeking to use reproductive or vegetative propagating material of the variety for various purposes must obtain prior authorization from the breeder.
 The 1991 UPOV Act requires national treatment, meaning that whatever rights member states grant to their nationals in their own plant variety protection law, they must also grant to nationals of other 1991 Act member states.  The Act also contains a compulsory license provision, under which a member may restrict a breeder’s exclusive right only in the public interest.  However, equitable remuneration must be paid to the breeder whose rights are limited.

The International Treaty on Plant genetic resources (ITPGR) addresses the nature and needs of the agricultural sector and the major principles of contemporary international environmental and biodiversity law.
 It also addresses access to information related to plant genetic resources and farmer’s rights. Non-confidential information regarding catalogues, inventories, technologies, results of research, etc. on plant genetic resources should be available to contracting parties through the global information system provided for in Article 17.
  Furthermore, the treaty provides for participation in decision-making by interested stakeholders on various aspects of plant genetic resource conservation and use. 


Under the ITPGR, the responsibility for realizing farmers’ rights, as they relate to plant genetic resources for food and agriculture, rest with national governments.  In accordance with their needs and priorities, each party is enjoined to take measures to protect and promote Farmers’ Rights, including:

· Protection of traditional knowledge relevant to plant genetic resources for food and agriculture;

· The right to equitably participate in sharing benefits arising from utilization of plant genetic resources for food and agriculture; and 

· The right to participate in making decisions, at the national level, on matters related to the conservation and sustainable use of plant genetic resources for food and agriculture.
The ITPGR contains provisions for the sharing of monetary benefits arising from the commercial use of plant genetic resources.
  
At the regional level, the Organization of African Unity (OAU) produced the African Model for the Protection of Rights of Local Communities, Farmers and Breeders and for Regulation of Access to Biological Resources, 2000 (African Model Law). The Model Law seeks to protect Africa’s common biological diversity and the livelihood system dependent on it.  It proceeds on the basis that the type of rights Africa needs are not those rights that monopolize for commercial purposes what belongs to the community through privatization, but those rights that recognize and protect the lives of local communities, including farming and fishing communities and indigenous peoples, their innovations, technologies and practices.
 
The Model Law is Africa’s reaction to conventional concepts of intellectual property law. Today, individual property rights fosters commercial and industrial interest and are therefore too limited, conceptually, to accommodate traditional, cultural notions of ownership, recognition or protection of indigenous intellectual property claims. Traditional concepts emphasize communal rights, which last in perpetuity and inextricably linked to all other aspects of communal life. 
The Model Law is adaptable to Ghana in the sense that it seeks to:

· Prevent the disruption of Africa’s rural life and national food production systems by stopping present trends that are threatening to erode seed and other planting material; traditional medicinal plants, and natural fibers and colors;

· Promote the continuation of the socially positive, customary, community practices of sharing biodiversity and innovations and extend this sharing to the new possibilities arising from the growing use by external interests of the biodiversity, knowledge and technologies of Africa’s local communities;

· Safeguard the vital interests of Africans against the negative consequences of globalization; and

· Assist OAU Member States of the WTO meet one of their obligations under article 27.3(b) of the TRIPS Agreement without undermining the rights of their local communities.
The Model Law complies with the obligations of the CBD to respect and maintain the innovate lifestyles of local and indigenous communities as well as obtain their consent when granting access to their biological resources, knowledge, innovations and practices.  It provides for benefit sharing, prior informed consent and participation. 
Its core principles/provisions include:

· Food sovereignty and security (articles: 15 on Access; 26 and 33 on Farmers and Plant Breeders Rights);

· State sovereignty and inalienable rights and responsibilities (preamble, article 21);

· Value of indigenous knowledge (preamble, articles: 16 on community rights; 24,25,26 on farmers rights; 31 on plant breeders rights and 60 on institutional arrangements);

· Full participation in decision making (the preamble, part I on objectives, article 26 on farmers rights);

· Access to Biological Diversity and Genetic Diversity (preamble, part I on objectives; part II on definition and scope; part III on Access to Biological resources; articles: 3 on grant of access; 18,19, 20 and 21 on community rights; and  67 and 68 on enabling provisions);

· Prior Informed Consent (PIC) (part I on objectives, articles: 1 on definitions, 5 on access to biological resources and 18 on community rights).

· Fair and equitable sharing of benefits (preamble, part I on objectives; articles: 12 on access to biological resources; 22 on community rights; 26 on farmers rights and 66 on institutional arrangements);

· Plant Breeders’ Rights (objectives, articles: 2 on definitions and scope;  26(3) on farmers’ rights and articles 28- 56 on plant breeders rights);

· Prohibition of Patents on Life Forms (preamble, article 9 on access to biological resources);

· Gender Equality (preamble, part I on objectives; articles: 5 on access to biological resources; 18 and 22 on community rights; 24 on farmers rights and 66 on institutional arrangements) (OAU, 2001).
The African Model Law with the necessary modifications could therefore provide a basis for legislation on ABS in Ghana.

National Legislative Framework

The Constitutional and Institutional Frameworks

 The 1992 Constitution has no specific ABS provisions. Some provisions of the Constitution, however, are relevant to the subject, especially: Articles 11, 21, 36, 40 and 41 on sources of law in Ghana, right to information, respect for international law and treaty obligations, and the safeguarding of the environment by the state and the citizenry. 

Article 21 of the Constitution guarantees all persons the right to information. A right to information Bill is currently before Parliament for enactment. Certain provisions of the 1992 Constitution address the environment.
Article 36 (10) enjoins the state to safeguard the health, safety and welfare of all persons in employment and to establish the basis for the full deployment of the creative potential of all Ghanaians. This provision is of relevance within the context of safe working conditions. Article 37(9) enjoins the state to take appropriate measures to protect and safeguard the natural environment for posterity; and to seek co-operation with other states and bodies for the purposes of protecting the wider international environment for mankind. 
Every Ghanaian citizen must protect and safeguard the environment under Article 41 (k). 

The Constitution also makes provisions for the creation of certain bodies to address biodiversity conservation along sectoral lines. These are:

· The Lands Commission

· The Forestry Commission

· The Fisheries Commission
· Water Resources Commission

Enabling legislation has since been enacted to facilitate the creation of these bodies. 
The Forestry Commission regulates, manages and utilizes forest and wildlife resources and co-ordinates related policies.  The Fisheries Commission
 has similar responsibility. The National Development and Planning Commission established under Article 86 of the Constitution with responsibility for planning and land use, amongst its duties makes proposals for the protection of the natural and physical environment.  The Water Resources Commission (WRC) was established by an Act of Parliament (Act 522 of 1996) with the mandate to regulate and manage Ghana’s Water Resources and co-ordinate government policies in relation to them. The Act stipulates that ownership and control of all water resources are vested in the President on behalf of the people, and clearly defines the WRC as the overall body responsible for water resources management in Ghana. The Commission, which provides a forum for integration and collaboration of different interests, is composed of the major stakeholders involved in the water sector.
The District Assemblies are the cornerstone of the government’s decentralization policy. They are bodies corporate with perpetual succession entrusted with certain district level functions. Functions include the development, improvement and management of human settlements and the environment.
  
Various Ministries or Departments of State also address or ought to address biodiversity conservation, including ABS. These include:

· The Ministry of Local Government and Rural Development (MLGRD);
· The Ministry of Lands and Forestry (MLF);
· The Ministry of Food and Agriculture;

· Ministry of Fisheries

· Ministry of Chieftaincy and Culture.

· The Ministry of Health;
· The Ministry of Justice;
· The Ministry of Trade;
· The Department of Wildlife;
· Customs, Excise and Preventive Service; and 

· The Environmental Protection Agency (EPA). This is major environmental body with responsibility for the management and protection of the Ghanaian environment is the EPA, entrusted with advisory, research, co-coordinating and enforcement powers.
  
In line with the decentralization policy, under the EPA Act, 1994,
 there is provision for the establishment of offices of the Agency in the regional and district capitals.  The Environmental Assessment Regulations
  further strengthens the enforcement powers of the EPA. 

LI 1652  (Which establishes Environmental Impact Assessment in Ghana)is a comprehensive legislation that deals with procedures and other matters appertaining to EIAs. Article 11 of the 1992 Constitution, provides for sources from which laws on ABS could be ascertained. It provides that the laws of Ghana shall comprise of:

· The Constitution

· Enactments made by or under the authority of the Parliament established by this Constitution

· Any Orders, Rules and Regulations made by any person or authority under a power conferred by this Constitution

· The existing law; and 
· The common law 

Relevant Ghanaian Legislative Enactments
Health Care
There are several relevant pre-independence health care legislation in Ghana.  These include legislation on:

1. Public Health and Sanitation: The Mosquitoes Ordinance
- provides for the destruction of mosquitoes. It authorizes Sanitary and Medical Officers to enter upon any premises between the hours of 6am and 6pm to take immediate steps to destroy mosquito larvae; and render any accumulation of water unfit for mosquito breeding. 

2. The Infectious Diseases Ordinance
 - provides for the prevention of the spread of infectious and contagious diseases and generally for purposes connected with the control of diseases of a communicable nature.  

3.  Quarantine Ordinance 
 - to prevent the introduction of diseases into Ghana and the transmission of diseases from Ghana to any other country. 

4. Beaches Obstruction Ordinance
 - for the prevention and removal of obstructions in the use of ports, rivers and beaches. It empowers specified Officers to remove vessels and other obstructions from beaches. The ordinance provides that it is unlawful for any person without permission of the District Commissioner, (now Metropolitan/ District Chief Executive), to remove or carry away any rock, stones, shingle gravel, sand or soil or any artificial protection from any part of the foreshore, beach or bank of any river. 
5. Towns Ordinance
 - provides for the better regulation of towns and for the promotion of public health. The Ordinance’s provisions are continued in force under section 14 of the Local Government Act, 1993
: any person who discharges the duties of a Medical Officer or Sanitary Inspector under the Infectious Diseases Ordinance for any area shall be an Officer of the Assembly of that area for the purpose of giving effect to and enforcing bye-laws relating to public health made by the Assembly under the Act.

Post Independence Statutes on Public Health include:

1. The Criminal Code, 1960 - A major post independence legislative enactment that addresses public health and sanitation concerns is the Criminal Code, 1960.
 The Criminal Code criminalizes certain offences like nuisance, trespass and damage to property. Section 296 of the Code criminalizes a whole range of activities inimical to public health. Section 287 of the Code further criminalizes such acts as carrying on of any noxious, offensive … activities. Section 300 of empowers any Peace or Health Officer to arrest any stray cattle found at large in any public place and have same impounded until the owner pays for the expenses of keeping them; failing which they may be sold after the expiration of four days notice.  

2. Anatomy Act 1965 (Act 280) - regulates the examination and dissection of the bodies of deceased individuals and to provide for matters connected therewith or incidental thereto. 

3. Ghana Aids Commission Act 2002 (Act 613) - establish a Commission to formulate a national HIV/AIDS policy; and mobilize, control and manage resources available for the achievement of its objectives and monitor their allocation and utilization; foster linkages among stakeholders; promote issues relating to research, documentation and dissemination on HIV/AIDS etc.
4. Medical and Dental Decree 1972 (NRCD 91) - establishes the Medical and Dental Council. The Council is responsible for securing, in the public interest, the highest standards in the practice of medicine and dentistry in Ghana. 

5. Pharmacy Act 1994 (Act 489) - establishes a Pharmacy Council, and provides for its functions relating to the registration of pharmacists, the regulation and control of the practice of pharmacy, the distribution of pharmacies in the country, the licensing of premises for pharmacies and related matters. The Council is responsible for securing in the public interest the highest standards in the practice of pharmacy.

6. Food and Drugs Law (PNDCL 305B) (as amended by Food and Drugs (Amendment) Act 1996 (Act 523). This Act prohibits the sale of unwholesome, poisonous or adulterated Food. It makes it an offence for any person to sell or offer for sale such foods. 
7. The Local Government Act, 1993
 - Under the Local Government Act, District and Metropolitan Assemblies are responsible for the development, improvement and management of human settlements and the environment in the district or metropolis.

8. *Traditional Medicines Practice Act 2000 (Act 575) - The Act establishes the Traditional Medicine Practice Council whose object is to promote, control and regulate traditional medicine practice. Among the functions of the Council are standards setting, issuance of certificates to duly registered members and the licensing of premises for practice, determination and enforcement of code of ethics. Other functions of the Council are to advise the Minister responsible for health on matters relating to and affecting the practice of traditional medicine; to collaborate with the appropriate agencies for large-scale cultivation of medicinal plants and for the preservation of bio-diversity.
9. *Centre for Scientific Research into Plant Medicine Decree 1975 (NRCD344) - The Act establishes a centre for scientific research into plant medicine whose functions include: the conduct and promotion of scientific research relating to the improvement of plant medicine; ensuring the purity of drugs extracted from plants;   collating, publishing and the disseminating the results of research and other useful technical information; and establishing, where necessary, botanical gardens for medicinal plants.

Town and Country Planning

The following enactments provide the legal basis for planning in Ghana.

· The 1992 Constitution;
· The Local Government Act, 1993;
· The National Development Planning Commission Act, 1994
;
· The National Development Planning (System)
 Act, 1994;
· National Building Regulations, 1996
.
The 1992 Constitution provides for a decentralized system of local governance and administration with District Assemblies as the centre of policy.
  The Constitution also establishes the National Development Planning Commission (NDPC) which, inter alia, is charged with the responsibility for advising the President on development planning, policy and strategy; and has the power to make proposals for the development of multi-year rolling plans; protection of the natural and physical environment and even development of the districts of Ghana.  

The National Development Planning (System) Act, 1994 defines and regulates planning procedures and provide for related matters. Under the NDPC Act, the NDPC is the national coordinating body of the decentralized national development planning system.
This is a tripartite arrangement comprising:

· District level – District Planning Authorities; 

· Regional level – Regional Coordinating Councils (RCCs);
· National level- Ministries, Departments, Sector Agencies etc.
Both the Local Government Act, 1993 and the NDPC (System) Act, 1994 designate the District Assemblies as planning authorities. As planning authorities, District/Metropolitan Assemblies have wide ranging functions under the aforementioned Acts. They are entrusted with the performance of any planning function under any enactment for the time being in force.

1. The Town and Country Planning Ordinance
 is a pre-independence enactment that was neither repealed nor consolidated into any of the post-1992 Acts.
 Section 16 of the Town and Country Planning Ordinance which is continued in force by NRCD 138 provides that a Scheme may be made with respect to any land in any urban or rural area for purposes of controlling development of the land, of securing proper sanitary conditions and conveniences, of roads and public services and for the conservation and development of resources. 

2. The Towns Ordinance
 supplements the provisions of the Town and Country Planning Ordinance. It makes provision for control of dangerous premises, the enclosure of town lands, health areas, the naming of streets and the numbering of houses, the abatement of fires, the regulation of slaughterhouses and markets and the control of the keeping of dogs.
Trade
The Ghanaian trade regime does not specifically address ABS. However, it contains several pieces of legislation of relevance to ABS. 
1. Business legislation in Ghana include the Registration of Business Names Act 1962 (Act 151), Incorporated Private Partnerships Act 1962 (Act 152), Companies Code 1963 (Act 179), Bodies Corporate (Official Liquidations) Act 1963 (Act 180), Banking Law 1989 (PNDCL 225), Financial Institutions (Non-Banking) Law, 1993 (PNDCL 328), Securities Industry Law 1993 (PNDCL 333), and the Insurance Law 1989 (PNDCL 227).

2. Export and Import Act 1995
 - The Act   revises the law relating to external trade and provides conditions for the optimum development and efficient conduct of Ghana’s export and import trade.

3. Ghana Export Promotion Council Decree 1969
 - The Decree establishes the Export Promotion Council.

4. Export Development and Investment Fund Act 2000
 - The Act establishes a Fund known as the Export Development and Investment Fund to provide financial resources for the development and promotion of export trade. 

5. Ghana Investment Promotion Centre (GIPC) Act, 1994 - The Act re-establishes the Ghana Investment Promotion Centre (GIPC)   as an agency of Government for the encouragement and promotion of investments and to revise the laws relating to investments. The object of the GIPC is to encourage and promote investments in the Ghanaian economy. 
Biodiversity and Biodiversity -Related Legislation
There is no single Act for the implementation of the CBD. 
Forestry
There are various forestry legislation. These include - The Forestry Ordinance of 1951; the Forest Protection Decree of 1974; the Trees and Timber Decree of 1974; the Timber Resources Management Act of 1997, the Forestry Commission Act, 1999. In the area of Control and Prevention of Bush Fires, the Control and Prevention of Bush Fires Law of 1983 as replaced by a 1990 enactment as the relevant enactment. On wetlands, the Wetlands Management (Ramsar Sites) Regulations, 1999, (LI 1659) addresses the subject in accordance with Ghana’s Treaty obligations under the Ramsar Convention.
These pieces of legislation do not satisfactorily address the subject of Biodiversity and or ABS. There is no legislation on access and benefit sharing, technology transfer, and institutional arrangements for ABS. However, as in the case of gold and timber, genetic resources can be vested with the state, subject to the use and/or enjoyment by the owners of benefits derived from their exploitation in accordance with the relevant statutory and constitutional provisions;
 as obtains under the regime of stool lands
.  Under article 267(6) of the Constitution, stool land revenue is disbursed as follows:

· 10% to the office of Administrator of stool lands;
· 25% to the stool through the traditional authority of 90%;
· 25% to the traditional authority of 90%;
· 55% to the District Assembly of 90%.

Any ABS regime in Ghana should cater for individual, corporate and other institutional interests as well. 

Marine

The 1992 Constitution provides for the establishment of Fisheries Commission in Article 269. Pursuant to the ratification by Ghana of UNCLOS in 1986, The Maritimes Zones (Delimitation) Law (PNDCL 159) gives force and effect to UNCLOS. A new Fisheries Commission Act, 2002 (Act 625) which replaces the earlier Fisheries law, 1991) which is a comprehensive piece of legislation in line with the dictates of UNCLOS has been enacted to address fisheries. However, the Fisheries Regulations, 1979, the subsidiary legislation on the subject is outdated, and needs to be updated in line with the new parent enactment. On marine pollution, the Oil in Navigable Waters Act, 1964 is outmoded, and does not cover the international and regional instruments on marine pollution.

Foods
The food related legislation in Ghana include:

· Food and Drugs Law, 1992;

· Food and Drugs (Amendment) Act, 1996;

· Draft Food and drugs Regulations, 2000;

· Standards Decree, 1973;

· Standards (Amendment) Decree, 1979;

· Ghana Standards (Certification Mark) (Amendment) Rules, 1992;

· Ghana Standards Board (Food and Drugs and other Foods) (General Labelling) Rules, 1992.

The Food and Drug Board and the Ghana Standards Board are the two main agencies responsible for food control and safety however the mandates of both agencies have various conflicts.  Ghana subscribes to all the provisions of Codex and the Focal Point for the country is the Food and Drugs Board. 

Animals
For management of animals in Ghana, there are the Animals (Control of Importation) Ordinance, -Diseases of animals Act, 1961, and the Local Government Act, 1992. A Draft Meat Inspection Law is under consideration for adoption.  Conflicts and overlaps in the enforcement of the law amongst the veterinary services department, district assemblies and Food and Drug Board characterize this regime. The laws also do not incorporate the Office International des Epizootoes (OIE) standards, which are the norms or benchmarks on animal health and diseases.

Plants
Plants management is guided by - the Pesticides Management and Control Act, 1996, -Prevention and Control of Pests and Diseases of Plants Act, 1965 and the Environmental Protection Agency Act, 1994. A draft Plant Quarantine Act prepared under the auspices of the FAO that seeks to implement the IPPC is yet to be enacted. The legislation on pesticides needs updating in keeping with the implementation of the Persistent Organic Pollutant (POPs) and Prior Informed Consent (PIC) conventions.

Game and Wildlife 
No specific enactments have been passed to domesticate the CITES, CBD or the Algiers Convention. The principal enactment is the Wild Animals Preservation Act, 1961 and its subsidiary regulations; the Wildlife Conservation Regulations, 1971; and the Wildlife Reserve Regulations, 1971. In relation to these international instruments the laws are scattered, complex and characterized by low fines for violations; and there is no specifically designated scientific authority for the implementation of CITES.

Wetlands
The principal enactment governing wetlands is the Wild Animals Preservation Act and its subsidiary Regulations as variously amended. The Wetlands Management (Ramsar Sites) Regulations, 1999, (LI 1659) which creates six wetlands and seeks to regulate activities therein supplements this legislation. As a piece of legislation, LI 1659 lacks specifics on timings for the regulation of activities and measures required to preserve these wetlands.

Intellectual Property Rights 

A number of enactments exist on the statute books. They however do not address ABS. These include the Patents Act, 2003 (Act 657), the Trade Marks Act, 2004 (Act 664) and the Copyright Act 2005 (Act 690). 

The Patents Act is in four (4) parts. Part I provide definitions for patents and inventions and then proceeds to delimit the scope of patent protection. It also outlines the procedure for application for the registration of a patent, the requirements for patent protection, right of priority, grant of patent and rights conferred by patent. Part II is on Utility Model Certificates, part III on International Applications under the Patent Cooperation Treaty
 and part IV on General Provisions. 

The Trade Marks Act provides for the protection of trademarks and for related matters. 
The Copyright Act, 2005
 replaces the old Copyright Law, and brings the provisions on copyright and the Copyright Office in conformity with the Constitution. It outlines which works are eligible for copyright and hence copyright protection and provides that copyright shall not extend to ideas and concepts. The Act also provides for economic and moral rights of authors, duration of copyright, permitted uses of copyright, copies of sound recordings, mechanical reproduction rights of composers and protection of performers and broadcasters. It establishes the National Folklore Board whose function includes the administration, monitoring and registration of expressions of folklore on behalf of the Republic. It also establishes the Copyright Office and entrusts it with the responsibility for the administration of copyrights. 

Draft legislation, the Protection of Plant Varieties Bill, 2002 seeks to implement the UPOV in consonance with Ghana's obligations under the WTO Agreements; it is yet to become law. The draft could benefit from the progressive provisions of the OAU African Model law and the Draft Model Legislation on Safety in Biotechnology.
Gaps and Recommendations 
The inventory has shown that in Ghana, there is no specific legislation on ABS corresponding to the CBD provisions, the Bonn Guidelines and the other international instruments referred to above. However, certain pieces of legislation; namely the Office of the Administrator of Stool Lands (OASL) Act, 1994, the Ghana Investment Promotion Centre Act, 1994 and the Centre for the Scientific Research into Plant Medicine Decree, 1975 could provide useful guides for the implementation of ABS legislation in Ghana. The OASL provides a formula for the sharing of stool land revenue between the stool, the traditional authority and the District Assembly within the area of authority in which the stool lands are situated. Benefit sharing from accessing genetic resources can adopt or adapt this formula.

The Ghana Investment Centre Promotion Act, which provides a regulatory framework for foreign direct investments into Ghana, can be used to deal with ABS agreements with foreigners. Of direct ABS relevance are the Traditional Medicines Practice Act which, inter alia, enjoins the Traditional Medicine Practice Council to collaborate with the appropriate agencies for large scale cultivation of medicinal plants and for the preservation of biodiversity; and the Centre for the Scientific Research into Plant Medicine Decree, 1975 which establishes a centre for research into plant medicine and botanical gardens for medicinal plants.

After reviewing the various pieces of legislation, any new, comprehensive policy of legislation on access to genetic resources and benefit sharing should include:

· Principles, objectives and definitions;
· Scope of Application and the legal status of genetic resources;
· Institutional arrangements to determine and enforce access;
· Access determination procedures;

· Enforcement: sanctions, penalties, identification and monitoring, conservation arrangements;
· Financial issues; and

· Appeals process.
� The consultant for the legal component was: Mr. George A. Sarpong, Faculty of Law, University of Ghana.  The consultants for the social, economic and environmental component were: Prof. Edwin A. Gyasi and Dr. Emannuel M. Attua from the University of Ghana.


� The legislation reviewed include protected area legislation, wildlife legislation, forestry legislation, agricultural and other land use legislation, animal welfare legislation, traditional medicine/health care legislation, national and international trade legislation, and regional/sub regional legislation.


� These include: production or reproduction; conditioning for the purpose of propagation; offering for sale; selling or marketing; exporting; importing; or stocking for any of these purposes (Art. 14).


� For example, in the Rio Declaration and the CBD, including the sovereign rights of states over the plant genetic resources (PGRs) which are regarded as a common concern of all countries.


� This system is to be developed by members, in collaboration with the CBD’s Clearing House Mechanism, in order to facilitate information exchange on scientific, technical and environmental matters related to plant genetic resources for food and agriculture,” with a view to contributing to the sharing of benefits therefrom.  


� A person who obtains a commercial profit from the use of genetic resources administered multilaterally will be obliged, by a Standard Material Transfer Agreement, to share such profits fairly and equitably, and to make an equitable payment to the multilateral mechanism.  Such payments are to be used by the governing body of the treaty as part of its funding strategy for benefit-sharing (art. 13.2(d). 


� Ekpere, 2002 …….


� See 1992 Constitution Arts 258, 269; Forestry Commission Act, 1993 (Act 453); Fisheries Commission Act, 1993 (Act 457).


� Section 10(3) (e) of the Local Government Act, 1993 (Act 462).


� On this see, G. A Sarpong, “Environmental Law from the Ghanaian Perspective”, “Paper presented at the Program of African Studies, North Western University, Illinois, April 12, 2000).


� Act 490.


� LI’ 1652, date of Gazette notification, 26 February, 1999.


� The common law of Ghana shall comprise the rules of law generally known as the common law, the rules generally known as the doctrines of equity and the rules of customary law including those determined by the Superior Court of Judicature. …, “Customary law” means the rules of law which by custom are applicable to particular communities in Ghana.  The existing law shall comprise the written and unwritten laws of Ghana as they existed immediately before the coming into force of [the] Constitution, and any Act, Decree, Law or statutory instrument issued or made before that date, which is to come into force on or after that date.  The existing law shall be construed with any modifications, adaptations, qualifications and exceptions necessary to bring it into conformity with the provisions of  [The] Constitution, or otherwise to give effect to, or enable effect to be given to, any changes effected by the Constitution:  See 1992 Constitution, Article 11.


� Cap 75: Owners or occupiers of such premises may be ordered to do so by the said officials. It is an offence under the Ordinance to allow water to be kept on premises for a period exceeding three days without the receptacle being emptied and cleaned.  Contravention of the law attracts a fine of twenty - five pounds or imprisonment for a term not exceeding three months.  


� Cap78





� Cap 77





� Cap 240.


� Cap86.


� Act 462.


� Act 29. 


� Act 462; see pages 31-35 et. seq. for a comprehensive review of the Act.





� * These two Acts are of particular relevane to ABS.  


� See Cap 84.  This part of the report draws on G.A. Sarpong, “The Legal Framework for Participation Planning: Final Report on Legal Aspects of Land, Tenure, Planning and Management, (FAO; 1999).


� Act 479.


�Act 480.


� LI 1630.


� 1992 Constitution; arts.  240-255.


� S.I


� Cap 84


� Act 462, 479 and 480.


� Cap 86


� Act 503


� NLCD 396: The functions of the Council include:  (i) promoting, assisting and developing exports in any manner which the Council considers necessary or desirable; (ii) to obtain information on all products with export potential and to determine the extent and location of any market for those products outside Ghana; (iii) to call the attention of potential customers to the availability of goods of Ghanaian origin;  (iv) to organize trade fairs in Ghana and overseas and to arrange for the attendance at foreign trade fairs where the promotion of the sale of Ghanaian products can be made; (v) to bring Ghanaian sellers into touch with foreign customers and to encourage exploratory discussions between them; (vi) to create interest in, and goodwill for, Ghanaian products by promotional activities, which may include advertising, exhibiting and providing information about such products; (vii) to make available expert advice and assistance to Ghanaian businessmen concerning export procedures, credit and collection arrangements, shipping documentation, marine insurance and similar matters; (viii) to assist similarly foreign visitors coming to Ghana to examine business opportunities involving "made-in-Ghana" goods;(ix) to find out and recommend to Government such trade agreements and pacts as will have the effect of promoting the sale of Ghanaian goods in overseas markets; (x) to organize an insurance credit guarantee scheme for the protection of the interest of Ghanaian exporters; (xii) to act as a centre of information for the Ghana Export Company Limited, and for all individual exporters; (xiii) to find out and recommend to Government the assistance that should be given to Ghanaian exporters to enable them to compete effectively in overseas markets; (xiv) to apply for, and to receive in Ghana or elsewhere any trade marks, licences, protections or concessions and in relation thereto, to do all such things as the Council considers necessary or desirable for the development of exports.


� Act 582


�  See for example article 20 of the 1992 Constitution which provides for prompt payment of fair, adequate and effective compensation as a precondition for compulsory acquisition of land by GOG for public purposes.


� Stool lands are lands controlled by tribal ‘chiefs’.


� Washington, June 19, 1970.


� Act 690





